




EBR Application to Require a New Air Pollution Act or Regulation 
(December 14, 2009) 

2. REASONS FOR THE REQUEST FOR REVIEW 

We believe that the Province should undertake our requested review to protect the environment 
because, under the Environmental Bill of Rights, 1993 ("EBR"), Ontarians have a right to a 
"healthful" environment and government accountability on environmental protection. Our request 
for review seeks to rely upon the EBR promise of providing provincial government accountability 
on environmental protection. We believe that the Province has a responsibility to act to address 
this problem and compel reduced emissions or intrusions of fine PM and precursor substances 
into Ontario air. 

We believe also that the latest ambient air quality monitoring and scientific evidence on fine PM 
shows the extent to which the Province is not ensuring that Ontarians enjoy a healthful 
environment. Due to the significant presence of fine PM (i.e., PM10 and PM2.5), today's air quality 
across Ontario, including the Town of Oakville, is anything but healthful: it is causing the 
premature deaths of significant numbers of Ontarians, including an estimated 200 persons 
annually in Halton Region alone. The Ontario Medical Association's modeling of the illness cost 
of air pollution (ICAP) predicts that these numbers will grow significantly by 2025 if ambient air 
quality levels do not improve. 

In light of the Ministry of the Environment ("MOE") Statement of Environmental Values ("SEV"), 
the MOE may be the most appropriate ministry to implement this request, but our request is not 
limited to this Ministry. The MOE SEV advises that it will apply the following relevant principles as 
it develops Acts or regulations: 

-It uses "a precautionary, science-based approach in its decision-making to protect 
human health and the environment"; 
- It will adopt an "ecosystem approach to environmental protection" that will view the 
"ecosystem as composed of air. .. and living organisms, including humans, and the 
interactions among them"; 
- It will consider the "cumulative effects on the environment"; 
- It will consider the effects of its decisions "on current and future generations"; 
- its "environmental protection strategy" will place "priority on preventing pollution and 
minimizing the creation of pollutants that can adversely affect the environment"; and, 
- It will "encourage increased transparency, timely reporting and enhanced ongoing 
engagement with the public as part of environmental decision making". 

It is our position that existing Ontario regulations are not protective of human health respecting 
the adverse effects of fine PM. In particular: 

-The Ontario Environmental Protection Act ("EPA") provides provincial authority to 
regulate Ontario pollution. The EPA provides that the director may issue a certificate of 
approval to discharge a contaminant, and prescribes regulations that set out conditions 
and criteria that would apply to that decision; 

-EPA Revised Regulation 337 (as amended by O.Reg.794/94) once established 
desirable ambient air quality criteria ("AAQC") for 23 contaminants. It included 
"Suspended Particulate Matter'', but this contaminant focused on larger-sized particulate 
matter that has "aesthetic" (i.e., visual) effects; it did not address fine PM and its health 
effects. This Regulation was revoked in 2008, however, and replaced by an MOE 
guideline. The new guideline does include "desirable" values for fine PM, but there is no 
requirement that areas not exceed these values; nor is there any requirement that the 
MOE consider the AAQC when making approval decisions; and, 
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-Through EPA Regulation 419/05, the MOE has established 102 standards that must be 
met by applicants for air approvals under the EPA. However, this regulation addresses 
"suspended particulate matter'' only, and not fine PM. It is also our understanding that 
this regulation focuses on gases, requires no consideration of background ambient air 
quality, and is not suitable to address fine PM. 

In our view, these aspects of existing EPA regulations demonstrate why they do not provide a 
suitable approach to protecting the environment or the public. 

It is our further understanding that Ontario residents have gone to court, seeking to force the 
Province to make approval decisions that do address fine PM, and the combined effects of 
proposed emissions and existing ambient levels. However, under the existing legislative and 
regulatory framework, the courts have found that EPA decision-making by the director contains 
broad discretion, and that there is presently no requirement that the director consider either PM10 
or PM2.5, or the combined effects of proposed emissions and existing ambient levels. 

3. SUMMARY OF EVIDENCE 

We believe that there exists extensive supporting information for this request. We set out a 
summary list of key documents below. For assistance, we are preparing a package of supporting 
information that will include all of these documents, and expect to provide this package to the 
Environmental Commissioner very shortly. 

A Part A: Relevant Studies on PM10 and PM2.5 

The Illness Costs of Air Pollution, Ontario Medical Association, June 2005 
"/CAP 2005 Speaking Notes from OMA President Dr G. Flynn", Ontario 

Medical Association, June 2005 
Cleaning the air: How epidemiology, engineering, and experiment fingered 
fine particles as airborne killers, Harvard Magazine, June 2005 
Ontario /CAP Model Version 2. 0: Software Refinements and Revised 
Provincial Damage Estimates, DSS Management Consultants Inc., July 
2005 
The math of air pollution done - with dire results: OMA dollar estimates off 
the chart for 'pain and suffering' this year, Matt Borsellino, Medical Post, 
2000 Volume 36 Issue 29, September 2005 
Particulate Matter And Sulfate: Evaluation Of Current California Air Quality 
Standards with Respect to Protection Of Children, George D. Thurston, 
Sc.D., New York School of Medicine, Nelson Institute of Environmental 
Medicine, California Office of Environmental Health Hazard Assessment, 
September 2000 

B Part B: Relevant Government Publications 

Ontario 
Letter from Norman W Sterling, Minister of the Environment, to Ms. Carol 
Browner, USEPA, March 1997 
Submissions filed by the Honourable Norman Sterling entitled "National 
Ambient Air Quality Standards Proposed Decision on Particulate Matter and 
Ozone", March 1997 
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"Sterling says proposed US smog standards not tough enough", Ministry of 
the Environment article, March 1997 
Ambient Particulate Matter: An Overview, Environment Canada, February 
1998 
Procedure for Preparing an Emission Summary and Dispersion Modelling 
Report, Ministry of the Environment, June 1998 
Ontario's Smog Plan, Ontario Ministry of Environment, January 1998 
Compendium of Current Knowledge on Fine Particulate Matter in Ontario, 
Ministry of the Environment, March 1999 
Proposal for an Interim Ambient Air Quality Criterion for an lnhalable 
Particulate Matter, Ministry of the Environment, April 2000 
Ministry of the Environment Decision re Airborne Contaminant Discharge -
Monitoring and Reporting, June 2001 
Statement of Environmental Values, Ministry of the Environment 
Interim Ambient Air Quality Criterion for PM10 
Annual Report 200312004, Environmental Commissioner of Ontario 
Ontario's Clean Air Action Plan: Protecting Environmental and Human 
Health in Ontario, Ontario Ministry of the Environment, June 21 , 2004, p.9. 
Getting Results for Ontario: Progress Report 2004, The Government of 
Ontario, p. 7 
Transboundary Pollution in Ontario, Ministry of the Environment, p.6 (5158e) 

Ontario-supported 

National Ambient Air Quality Objectives for Particulate Matter, Science 
Assessment Document, December 1997 and Addendum to the Science 
Assessment Document April 1999 
Priority Substances List Assessment Report for Respirable Particulate 
Matter Less than or Equal to 10 Microns, Environment Canada, May 2000 
Canada-Wide Standards for Particulate Matter (PM) and Ozone, Canadian 
Council of Ministers of the Environment, June 2000 
Interim Plan 2001 on Particulate Matter and Ozone, Environment Canada, 
2001 
Air Quality in Ontario 2003 Report, Ministry of the Environment, 2004 
Human Health Effects of Fine Particulate Matter: Update in Support of the 
Canada-Wide Standards for Particulate Matter and Ozone (Prepared for the 
Canadian Council of Ministers of the Environment), Health Canada, July 
2004. 

Other jurisdictions 

Health Aspects of Air Pollution with Particulate Matter, Ozone and Nitrogen 
Dioxide, Report on a WHO Working Group, Bonn, Germany, January 2003 
"Agenda for Action on Air and Health" Dr. Barbara Yaffe, Acting Medical 
Officer of Health, Toronto Board of Health, July 2004 
Commission of the European Communities, Laying down the Community 
Environment Action Programme 2001 - 2010, Brussels, 24.1.2001, COM 
(2001) 31 final, 2001 .0029 (COD). 
Summary of Critical Issues in the Transboundary Region, Report from the 
International Air Quality Advisory Board to the International Joint 
Commission, January 2004 (ISBN 1-894280-43-1), p.8. 
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Particulate Matter Air Pollution: How it harms health, Fact sheet 
EUR0/04/05, Berlin, Copenhagen, Rome, April 2005 
Communication for the European Communities, Thematic Strategy on air 
pollution, Annex 3, Brussels, COM (2005) 446 final, September, 2005 
"Smog", City of Toronto Web Site 

c Part C: Relevant Litigation Documents on Fine Particulate Matter 

Thurston Affidavit 
Thurston Reply Affidavit 
MOE Director Affidavit (Parish, Shaw) 
Excerpts from cross-examination of MOE Director 
SERRA Divisional Court Judgment 
SERRA Ontario Court of Appeal Judgment 

0 Part 0: Relevant Ontario Laws & Regulations 

Environmental Bill of Rights, 1993, S.O. 1993, c. 28, s.11 
O.Reg. 73/94 
Environmental Protection Act, R.R.0.1990, Reg. 337 "Ambient Air Quality 
Criteria" 
Environmental Protection Act, R.R.0.1990, Reg. 346 
Environmental Protection Act, R.R.0.1990, Reg.127/01 
Environmental Protection Act, R.R.0.1990, Reg. 419/05 

E Part E: Relevant Laws & Regulations from Other Jurisdictions 

Schedule 1 of the Canadian Environmental Protection Act, 1999 (CEPA 
1999) 
N.B. Reg. 97-923, s.25, Nov 20 1997 

Our Availability to Address Any Questions or Concerns Regarding this Application 

Should this Request for Review raise any questions or concerns, we would be very pleased to 
meet or provide further information. 

Dated, this 141
h day of December, 2009. 

~) 
The Corporation of the Town of Oakville 
Per: Rob Burton, Mayor 

Applicants 

ECO t;sE ~y 

Datt Recti\"ed: 

Ministry Submitted To: 

Datt Submitted to tht Ministry: 

Reftrence Number: 

Gor Lalonde, Acting CAO 
The Corporation of the Town of Oakville 
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